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 OBanizations generally insist on holdin more than 50% of their subsi,
~ stock, (and the new anti-avoidance constructive o rship rule
options, gudx-_as:_%ﬁﬁd%ﬁété}uBéid:"éry ownership, no longe - availab

iy RELATED FOUNDATIONS OF 501 (c)(6) ASSOCIATIONS

- “Related foundation” is a term typically used to describe an educational, re-

ame or acronym; overfapping boa ds of directors, power

ors, shared office space and employees; and the like. Therea-

: _sijg’xf'ﬁ‘éﬁéféﬁa‘pfofmionqlass_gc%qﬁ&jns:i:a‘s,tc";bh"sh_ _r'eiatgqudatgqnsi’ toavail
themselves of certain advantages avaﬂable"exdusiqely 1o 501(c)(3) organiza-

Lo

Only 501(c)(3) organizations ate eligible to :ec*eivém-dednestgze char
ble contributions; and state government: grants; receive.

e foundation having to exercise “ex-
toreceive

), on the other hand. can receive dues or other p
¢ deductible to the payor only if they serve a business purpose of the
payor. In addition, only 501(c)(3). rganizations; = :

* areeligible for many state and local sales and use, real estate, and other
tax_exemptions (in ‘many Jurisdictions, only certain categories of
: _5’3'1@?(3_}”‘51‘%‘#*‘:32@0?‘3??!%-:'éﬁgiﬁfé for certain state and local tax ex-
empHoris), - . L -
: eﬁgﬁﬁetcg'ié}s'u_@'t,}gxttxeiﬁptbond_s"{pmvid'rt;g@i":Si'gziifie‘a'nﬂy"léwer:ﬁ; s
e e
* cligible to receive tax-deductible gifts of property;
s able to tommence a deferred giving

into charitable remainder gift arcan

- c;h{ar_itja‘b}é;gt}sr,_s{{iénﬁhﬁé-_ purposes, but very ;pﬁé‘h, theparnmt association is al-
ready earrying on significant educational, chatita ble, or scientific activities that

ust be used for educational,
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can be shifted to the related foundation. To qualify for tax exemptmn as a

Aswith any relationship an‘association maintains with an affiliated entity, strict

501(c)(3) organization, the related foundation must be organized principally for
educational, charitable, and/ or scientific purposes. s

A related foundation may engage in many activities that benefit the indus-
tey or profession tepresented by the parent association, including publishing,
seminats and conferences, research, grant making, scholarships, fellowships,
and a‘w;’gxd‘s_;ﬁ-&nxpgg,ot&mr activities. The related foundation’s activities can be
funded by gifts, grants, and program service revenue (e.g., publication sales,
conference registration fees), leaving the association’s revenucs (e.8. member-
ship dues) to support the remaining association activities. P

[t is important to note that educational activities need not be educational
to the entire public; they can educate a special segment of the public, such as
mernbers of a particular trade or profession. However, the educational pro-
grams carried on by the related foundation cannot be limited to members of the
parent association (the programs can focus on the inferests of such: members,
but access cannot be restricted to association members).

2, The Operational Relationship

financial, management, and operational separation must be maintained be-
tweenan association and its related fouridation at all times. This should start, as
should all relationships between associations and affiliated entities, with a writ-
ten affiliation that codifies the reiatimmhip‘ between the two organizations. Such
2 document can and should provide a blueprint for the association and founda-
tion staff and leadership to follow to maintain the requisite separation. It also
will serve as the first line of defense in the event the separate corporate exis-
tence of the organizations is challenged by the IRS orin court. (See Model Affili-
ation Agreement Between Association and Related Foundation in Appendix E.)
The separate corporate existence of the related foundation will be disre-
garded by the IRS or the courts—with tremendous adverse consequences for the :
association, foundation, and foundation donors—if the parent association con-
“trols the affairs of the related foundation so pervasively that the foundation be-
comes a “mereinstrumentality” of the parent. Thiswill occurif “the facts provide

clear and convincing evidence that the [foundation] is inxeality an arm, agent, or
integral part of the parent association].” IRS rulings and court cases in this area
“also indicate that no one factor determines whetheran affiliated entity will be re-
spected as separate, Instead, the IRS and the courts will consider several different
factors and reach a conclusion based on their significance taken together. These
include whether a valid purpose exists for forming the‘_afﬁiiaiégi;gﬁtit_yg whether
the parent is involved in the day-to-day management of the affiliate’s affairs; the
extent to which the two entities share directors, officers and /or employees; and
the extent to which the two entities share facilities and / or services. ' :

‘However, unlike an asm?:igztionfs relationship with a taxable subsidi m'yfﬁr
other types of affiliated entities, when the affiliated organization (e, related
foundation) is considered a “supporting organization” under the Code (which




sociation relations with any sepa-

3. Association Contributions to the Related Foundation |
: :@éfé;ggﬁi?iﬁél_rhie,- a parent association may make virtually unlimited contribu-

without receiving anything in return—of cash, assets, services, and other

separatgc?;gg'rétgéﬁg&ﬁéée _
 reg . This is because; in m stcases,meacﬁmhesoftherefafe ou
~ arealsoin furthera; mp oses of the associatio =

 make oceasional infusions of cash, assets, servige, <. toitsrelated foundation,
' ~ anditisequally p _ﬂ,s@_i‘é;ifi;;:the_xelatedrfgm@g@ﬁ;ﬁ'téf;a"céepé‘,mié&mntﬁhgf' '
ﬁm.ivigﬁgm@:qviaihgaénﬁhm inreturn, o o

4 Foundahon Confributions to the Parent Assoczehon

| contrast {0 the great latitude permitied regarding association conrbutions
 tothelr related foundations, the opposite is true with regard to foundation con-

ftheassociation (e.g, educa-




' to parent‘ ssamanom if.done in. cqnfonnance with strict guidelines.

It is: pemussubje fora relate ;£oundmnn to transfer items of vaiue to. 1&5 -

35es Spa f _ ) \'faar market:rent .
= there is no pmblem A probiem arxses, howaver, when the fowu:iahon seeks to -

transfer jtems of value to its parent association without receiving anything in
return, or receiving: consideration at less than fair market value. In addition, IRS
officials have indicated publicly that the new “intermediate sanctions” law (see
Section VILB.1.) may be applied to transfers of items of value from related foun-

dations lo their parent associations when less than fair market consideration is

: mc‘exved in return.

~Arelated foundation may properly make grants, make contributions in
 the form of educational seminars and publications, and otherwise transfer its

assefs to ifs parent association without adequate consideration only if it can be
clearly demonstrated that such transfers are strictly for one or more qualifying
educational, charitable, or scientific purposes. In other words, use of the trans-
: ferred items must be restricted for specific educational, charitable, or scientific
purposes, and the foundation must retain ultimate control and discretion over
-~ use of the items. Strict accounting prccedures should be maintained to ensure

that the items are not used by the association to defray its general operating

costs,

~ Itis thus permissible for a related foundation to carry out its educational
purposes in conjunction with the activities of its parent association. For exam-
ple; the foundation and association may jointly sponsor and fund educational
programs, or the foundation may sponsor and fund educananai programs in
conjunction with pmfeqsmnal activities of the association (such as educational
~ seminars at the association’s annual meeting). The founsdahon bears the burden;

- however, of being able to prove that its funds and resources were used- solely for '

the educational programs, and not to carry out professional or business activi-

ties-of the asswat:on_ Furthermore, it is critical that the educational programs
be promoted and open to all members of the relevant trade or profession (not

merely those who are members of the association); and that the foundation’s

name be clearly and conspicuously used in conjunction with the promotionand

staging of the educational _programs (not merely the name of the associa

ion).

Furthermore, if the foundation’s nonprofit postal permit is being used to mail
promotional materials for the educational programs, it must ensure that the
postal permit is notat all being used to promote the pwfessaonal or: busmess ac- -

tivities of the association (but on]y the educational | programs of the fuundaﬁon) :

Finally, educational programs or materials often are offered by a related

foundation and are promoted to, among others, members of the parent associa-
tion. Moreover, the foundation often will seek to offér discounts to the assacia-

tion’s members 'on such programs aid materials: Asa general rule, a discount

- . _mbutxons to fhexr patent associations. Here, as the candxtmns of tax exemptzsm -
= of 50:(::}(3) orgamzaﬂons are much more stringent and limited than those of
ions; items of value can only flow from related fvundaﬁom -
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and materials offered by the for
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The nat wable tr“g‘_deia;’;d;prdféssipﬁai-associaﬁqn participa-
tion in the federal election process is governed by both federal election and tax
_!a_ws;.Code_Sgctipn 527(f) imposes a tax (at the highest ré‘bipji@té-?&[e,_cumnﬂy .

35%) on any direct pi litical expenditures (called exempt function expendi tures)

; ‘ofa 591{(:)(6) B%ﬁﬁ%aﬁon—.ﬁiémpt function expenditures are defined as those

‘expenditures made for thepy.iip@sé_ﬁf “influencing or attempting to influence the

- selection, nomination, election, or appointment of any individual to any federal,

State, orlocal public office, or office of a political organization, or the election of

Presidential or Vice Presidential eléctors, 'heth_ézprﬁbt'theii:di\ri‘dualg"gr‘élég- :
T{).I"'&é:é&'e‘lectéd;,ﬁqu;iﬂﬁged;_él_egtédf orappointed.” Moreover, the Federal Elec-
tion Campaign Act (FECA), enforced by the Federal Flection Commission,

~ prohibits corpora ‘ons;including associations, from making contributions to st

e candidates for public office: (FECA does not
C vity.) A limited exception is proyide: for parti-
communicatic .._'al‘dé‘.b??&ﬂfﬁssm"éﬁéiwqiis,ﬁi‘em;_ nbers, i
Thus, while it is illegal for in corporated associa tions to use their own

funds to make contributions to federal candidates (certain states do permit in-

corporated associations to use their

o _Lcandid_'atés}f_Fg@iséﬁq{iéﬁs; i;hé{r-spﬁﬁlsers'!{ip-b}i- incorporated association
i EEI’I'. . ¢ 3

affiliated (connected) political action committees (also referred to a arate
segregated funds”) to solicit funds and make contributions o candidates for

federal office.

PACs, which are subject to Code Section 527 and are referred to for tax

function expenditures (as defined above) or their exempt funetion income.

~ Purposes as “political 6ggaxﬁzaﬁons,""v‘a;g not subject to tax. on their exempt

-mjéssr_-m-;sm;jecthwem on thei mpt function expenditures

~ and nonexempt function income, if any, Exempt furiction income includes all
- amounts received from the mllcwing_sqmg'_{ggsitﬁé:gxféh't.t'hey are separately




